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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 
 

 
NutriLife International, Inc. 
 
Petitioner 
 
v. 
 
Andrew Bert Foti 
 
Respondent. 

 

 
Petition to Cancel 

 
Cancellation No. 92056801 
 
Trademark Registration No. 3,815,143 
 
For the Mark: NUTRALIFE 
 
Date Registered: 6 July, 2010 
 

 
RESPONDEPVUÓ"REPLY IN FURTHER SUPPORT OF  

CROSS-MOTION FOR SUMMARY JUDGMENT 
 

Andrew Bert Foti *ÐRespondentÑ+, through the undersigned attorneys, hereby replies to 

Petitioner NutriLife Kpvgtpcvkqpcn."Kpe0"*ÐRgvkvkqpgtÑ+Óu"Reply and Opposition vq"TgurqpfgpvÓu"

Cross-Motion for Summary Judgment, pursuant to Fed.R.Civ.P. 56 and Trademark Rule 

2.127(e).  As set forth in the attached Brief, Tgurqpfgpv"fkucitggu"ykvj"RgvkvkqpgtÓu"rqukvkqp"vjcv 

prior registration is not a valid defense to a cancellation proceeding.  The case law cited by 

Respondent, which Petitioner has entirely failed to address, supports the argument that, 

because Respondent was the first to seek federal registration of his mark, he should be allowed 

exclusive use of it in the entire U.S. territory, except for those geographic areas in which 

Rgvkvkqpgt"ecp"fgoqpuvtcvg"vjcv"jg"wugf"vjg"octm"rtkqt"vq"TgurqpfgpvÓu"tgikuvtcvkqp0  Moreover, 

eqpvtct{"vq"RgvkvkqpgtÓu"contention, Respondent has shown all the necessary requirements for 

jku"ncejgu"fghgpug"vq"rtgxckn0""Hkpcnn{."kp"kvu"tgurqpug"kp"qrrqukvkqp"vq"TgurqpfgpvÓu"etoss-

motion for summary judgment, Petitioner, for the first time in this case, produced invoices 

showing its purportedly continuous use of the NUTRILIFE mark in commerce.  Notwithstanding 

that Respondent specifically requested during discovery the production of documentary 

gxkfgpeg"vq"uwrrqtv"cp{"wug"qh"RgvkvkqpgtÓu"octm"kp"eqoogteg"dgvyggp"4228"cpf"4233."cpf"pq"

invoices were produced in response to said request, Petitioner now attempts to introduce 
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invoices and a sworn statement to argue that it did in fact make sales under the NUTRILIFE 

mark during the period in question.  This evidence should be disregarded by the Board as it was 

knowingly kept from Respondent until after the filing of the summary judgment briefs.               

Accordingly, Respondent respectfully reiterates vjcv"RgvkvkqpgtÓu"tgswguv"hqt"ecpegnncvkqp"

of Trademark Registration No. 3,815,143 should be denied and this proceeding should be 

dismissed, with prejudice.   

YJGTGHQTG."Tgurqpfgpv"tgurgevhwnn{"tgswguvu"vjcv"RgvkvkqpgtÓu"tgswguv"hqt"

cancellation of Trademark Registration No. 3,815,143 be denied and this proceeding be 

dismissed, with prejudice.   

Respectfully submitted.   

 

Dated: March 5, 2014 McCONNELL VALDÉS  LLC  
Attorneys for Respondent Andrew Bert Foti 
P.O. Box 364225 
San Juan, PR 00936-4225 
Tel. (787) 250-5625 
Fax: (787) 759-2710 
 
By:   s/Roberto C. Quiñones-Rivera/  
Roberto C. Quiñones-Rivera 
Email: rcq@mcvpr.com 
 
By:   s/Isabel Torres Sastre/  
Isabel Torres Sastre 
Email: its@mcvpr.com 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 
 

 
NutriLife International, Inc. 
 
Petitioner 
 
v. 
 
Andrew Bert Foti 
 
Respondent. 

 

 
Petition to Cancel 

 
Cancellation No. 92056801 
 
Trademark Registration No. 3,815,143 
 
For the Mark: NUTRALIFE 
 
Date Registered: 6 July, 2010 
 

 
TGURQPFGPVUÓ"OGOQTCPDUM IN SUPPORT OF REPLY 

 
Andrew Bert Foti *ÐRespondentÑ+, through the undersigned attorneys, hereby replies to 

Rgvkvkqpgt"PwvtkNkhg"Kpvgtpcvkqpcn."Kpe0"*ÐRgvkvkqpgtÑ+Óu"opposition to its cross-motion for summary 

judgment, pursuant to Fed.R.Civ.P. 56 and Trademark Rule 2.127(e).  As grounds therefor, 

Respondent respectfully states: 

PRELIMINARY STATEMENT 

 Kp"kvu"qrrqukvkqp"vq"TgurqpfgpvÓu"etquu-motion for summary judgment, Petitioner 

incorrectly argued that, since it purportedly jcu"uvcpfkpi"cpf"rtkqtkv{"qh"wug."TgurqpfgpvÓu"

federal trademark registration must be cancelled.  Petitioner advances this position without even 

addressing the cases cited by Respondent which hold the opposite.  Petitioner also contends 

that Respondent failed to show that jg"jcu"dggp"rtglwfkegf"d{"RgvkvkqpgtÓu"fgnc{"kp"hknkpi"vjku"

cancellation proceeding, a required element for a laches defense to prevail.  Respondent 

fkucitggu"ykvj"RgvkvkqpgtÓu"ctiwogpv"cpf"rqukvu"vjcv"kv"jas shown it has been prejudiced by 

RgvkvkqpgtÓu"kpcevkqp"cpf"yqwnf"dg"hwtvjgt"rtglwfkegf"kh"jku"vtcfgoctm"tgikuvtcvkqp"ku"ecpegnngf0"

Finally, Petitioner argued that Respondent improperly raised the issue of abandonment and 

that, even if such argument is allowed, Petitioner has not abandoned its mark.  In support of this 

last argument, Petitioner introduced invoices which were not produced during discovery, even 
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though Respondent specifically requested the rtqfwevkqp"qh"fqewogpvu"gxkfgpekpi"RgvkvkqpgtÓu"

alleged use of the mark in interstate commerce between 2006 and 2011.  Thus, Respondent 

respectfully requests that these newly-produced invoices be disregarded by the Board, since 

Petitioner has not provided a valid justification for its failure to produce them during discovery.   

Tgurqpfgpv"yknn"ujqy"vjcv"RgvkvkqpgtÓu"ctiwogpvu"ctg"pgkvjgt"uwrrqtvgf"d{"vjg"hcevu"pqt"

by the applicable case law.  Accordingly, Respondent reiterates his request for dismissal of this 

cancellation proceeding and for the issuance of summary judgment in favor of Respondent.    

ARGUMENT 

A. Petitioner has not Met the Burden Proof Required for a Showing of Priority of Use 

Petitioner continues to argue that it has standing and priority of use and, thus, without 

more, its request for cancellation should be granted.  Petitioner not only fails to cite to any case 

law in support of this contention, but it has also completely ignored the cases cited by 

Respondent, which support the opposite conclusion.   

Petitioner alleges that he has priority of use, but has not shown that his use meets the 

necessary standard to acquire proprietary rights.  ÐDghqtg"c"rtkqt"wug"dgeqogu"cp"cpcnqiqwu"

use sufficient to create proprietary rights, the petitioner must show prior use sufficient to create 

an association in the minds of the purchasing public between the mark and the petitioner's 

iqqfu0Ñ""Herbko Intern., Inc. v. Kappa Books, Inc., 308 f.3d 1156, 1162 (Fed.Cir. 2002).  

Additionally, when priority is based on common law trademark rights, as in this case (since 

Rgvkvkqpgt"jcu"hckngf"vq"ugewtg"hgfgtcn"tgikuvtcvkqp+"Ðvjg"ugpkqt"wugt ]È_"must first demonstrate 

the territorial extent of his rights.Ñ""Dudley v. Healthsource Chiropractic, Inc., 883 F.Supp.2d 

377, 389 (W.D.N.Y. 2012); see also Natural Footwear Ltd. v. Hart, Schaffner & Marx, 760 F.2d 

1383, 1398Î1399 (3rd Cir. 1985) (quoting 37"W0U0E0"¸"3337*d+*7+"*Ðrtkqt"wug"crrnkgu"Òonly for the 

area in which [...] continuous rtkqt"wug"ku"rtqxgf0ÓÑ+).  Whereas federal registration confers 

nationwide territorial rights, whether or not the registrant actually uses the mark nationwide or 

only in a limited territory, see Dawn Donut Co. v. Hart's Food Stores, Inc., 267 F.2d 358, 362 (2d 
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Cir.1959), common law rights acquired through actual use of the mark, prior to cpqvjgt"rctv{Óu 

federal registration, are limited to its zone of prior use or Ð¦qpg"qh"gzenwukxkv{0Ñ  See Allard 

Enterprises, Inc. v. Advanced Programming Res., Inc., 249 F.3d 564, 572 (6th Cir. 2001).  

Therefore, when the junior user is the federal registrant, as in this case, the senior user's 

territorial rights are limited to the geographic area in which he established common law 

trademark rights prior to the issuance of the federal registration.  See Dudley, 883 F.Supp.2d at 

389-390.  Accordingly, since Petitioner has failed to show that his use of the NUTRILIFE mark in 

eqoogteg."rtkqt"vq"TgurqpfgpvÓu"hgfgtcn"tgikuvtcvkqp."gzvgpfu"vjtqwijqwv"cnn"qh"vjg"territory of 

vjg"Wpkvgf"Uvcvgu."kv"fqgu"pqv"jcxg"uvcpfkpi"vq"uggm"ecpegnncvkqp"qh"TgurqpfgpvÓu"octm"hqt"vjg"

entire territory of the United States.  At best, Petitioner could argue that it has standing to 

request concurrent use, limited to the geographic areas where it has priority of use.  But, since 

Petitioner has not shown that it has a zone of prior use or Ð¦qpg"qh"gzenwukxkv{,Ñ it cannot even 

fgoqpuvtcvg"vjcv"kv"ku"gpvkvngf"vq"c"eqpewttgpv"wug"tgikuvtcvkqp0""Vjgtghqtg."RgvkvkqpgtÓu"ukornkuvke"

argument that he has standing and priority of wug"cpf."vjwu."vjg"ecpegnncvkqp"qh"TgurqpfgpvÓu"

registration should be granted, is flawed and should be denied.                  

Moreover, Respondent has cited to several cases where the prior registrant has been 

allowed to retain the nationwide protection provided by the Lanham Act because the prior user 

does not apply for a registration before registration is granted to the junior user.  See e.g. 

Weiner King, Inc. v. Wiener King Corp., 615 F.2d 512, 523-524 (C.C.P.A. 1980); In re Beatrice 

Foods Co., 429 F.2d 466, 474 n. 13 (C.C.P.A. 1970); 3 McCarthy on Trademarks and Unfair 

Competition § 20:84 (4th ed.); see also Coastal Chemical Co., Inc. v. Dust-A-Way, Inc., 139 

U.S.P.Q. 208 (1963) (ÐThe first holder of unrestricted federal rights should retain these rights to 

the maximum geographical extent.Ñ+0""Rgvkvkqpgt"jcu"wvvgtn{"hckngf"vq"address this line of cases or 

argue that these cases are inapplicable.  Vjgtghqtg."vjg"Dqctf"ujqwnf"fgp{"RgvkvkqpgtÓu"tgswguv"

hqt"ecpegnncvkqp"qh"TgurqpfgpvÓu"tgikuvtcvkqp0     
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B. Respondent has Shown all the Necessary Elements of a Laches Defense 

Petitioner argues that Respondent has not shown a prima facie defense of laches 

because he has not demonstrated he suffered material prejudice as a result of the delay.  

Respondent has shown that he has been using his NUTRALIFE mark continuously in interstate, 

territorial, and international commerce in connection with the sale and marketing of cookware, 

pots and pans, steamers, frying pans, skillets, and cooking strainers, among other products 

since at least as early as November 20, 2008.  See Cross-Motion, Statement of Material Facts 

No. 4.  During this period, Respondent has invested considerable resources in developing the 

goodwill of his mark.  Moreover, when Respondent filed his application for registration of the 

NUTRALIFE mark there were no conflicting registered marks.  See Cross-Motion, Statement of 

Material Facts No. 5.  Therefore, Respondent, until recently, continued to innocently use the 

PWVTCNKHG"octm"ykvjqwv"mpqyngfig"qh"RgvkvkqpgtÓu"clleged prior use.  See Willson v. Graphol 

Products Co., 188 F.2d 498, 505 (Cust. & Pat.App. 1951) (ÐKv"ku"qwt"qrkpkqp"vjcv"crrgnncpvu)"

registration constituted constructive notice to appellee, and that appellee, having stood idly by 

for some ten years during which time appellants innocently conducted and built up their 

business until it was larger than that of appellee, is now precluded by laches from obtaining 

cancellation of appellants' trade-octmu0Ñ).  Accordingly, Petitioner would unquestionably suffer 

material prejudice if his mark is cancelled because he would have to devote significant 

resources, which cannot be estimated at this time, in order to begin operating his business 

under a new mark.  Vjku"rtglwfkeg"ku"c"fktgev"tguwnv"qh"RgvkvkqpgtÓu"fgnay because, had it timely 

qrrqugf"TgurqpfgpvÓu"crrnkecvkqp"qt"hkngf"vjku"ecpegnncvkqp"rtqeggfkpi"uqqpgt."Tgurqpfgpv"

would not have continued to invest resources in developing the goodwill of the NUTRALIFE 

mark.  See Hylo Co. v. Jean Patou, Inc., 215 F.2d 282, 284 (Cust. & Pat.App. 1954) (ÐWpfgt"vjg"

circumstances set forth above we think this delay of more than eight years in bringing this 

proceeding, during which time appellant continuously used its said mark and has built up a 

valuable good will in connection with the mark constitutes such laches as to estop appellee from 
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pqy"cuugtvkpi"vjcv"kv"yqwnf"dg"kplwtgf"d{"vjg"eqpvkpwgf"gzkuvgpeg"cpf"wug"qh"vjg"octm0Ñ)  The 

gxkfgpeg"qp"tgeqtf"uwrrqtvu"TgurqpfgpvÓu"eqpvgpvkqp"vjcv"jg"yknn"dg"ocvgtkcnn{"rtglwfkegf"htqo 

RgvkvkqpgtÓu"fgnc{"kp"hknkpi"vjku"ecpegnncvkqp"rtqeggfkpi and, thus, Petitioner should be estopped 

by the doctrine of laches from advancing this cancellation proceeding.              

Petitioner further argues that its delay was reasonable because it had not realized that it 

did not have a registered trademark.  The fact that Petitioner thought it had a registered 

trademark is simply not a valid excuse for its unreasonable delay.  The Trademark Electronic 

Application System (TEAS) filing receipt, which Petitioner attached as Exhibit A to its Reply and 

Opposition, specifically warns vjcv"Ð{qwt"octm"ku"not tgikuvgtgf"cpf"ku"eqpukfgtgf"c"ÒrgpfkpiÓ"

crrnkecvkqp0Ñ"*Gorjcuku"kp"qtkikpcn+""Cffkvkqpcnn{."vjg"hknkpi"tgegkrv"cnuq"advises the applicant that 

Ð]k_v"ku"CRITICAL that you check the status of your application at least every 3 Î 4 months0Ñ""

*Gorjcuku"kp"qtkikpcn+""Vjgtghqtg."RgvkvkqpgtÓu"hcknwtg"vq"tgcf"cpf"wpfgtuvcpf"vjg"hknkpi"tgegkrv"

and its mistaken belief that its mark had been registered cannot be used to excuse its 

unreasonable delay.  Moreover, Petitioner alleges that it ncemgf"mpqyngfig"qh"TgurqpfgpvÓu"wug"

of the NUTRALIFE mark until its second application for registration was denied due to likelihood 

qh"eqphwukqp"ykvj"TgurqpfgpvÓu"octm0""[gv."TgurqpfgpvÓu"vtcfgoctm"tgikuvtcvkqp"rwv"Rgvkvkqpgt"

on constructive notice qh"TgurqpfgpvÓu"wug"qh"vjg"octm0""Kp"cffkvkqp."dghqtg"hknkpi"kvu"ugeqpf"

application for registration, Petitioner should have conducted a search of the USPTO Trademark 

Registry in order to determine whether there were any conflicting registrations.  In fact, in order 

to file an application for registration, the registrant is required to fgenctg"vjcv"Ðvq"vjg"dguv"qh"

his/her knowledge and belief no other person ]È_ has the right to use the mark in commerce, 

either in the identical form thereof or in such near resemblance thereto as to be likely, when 

used on or in connection with the goods/services of such other person."vq"ecwug"eqphwukqp0Ñ""

See Gzjkdkv"C"vq"RgvkvkqpgtÓu"Tgrn{"cpf"Qrrqukvkqp0  Given that Petitioner signed this Declaration 

as part of its application for registration, it should have taken reasonable measures to determine 
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whether there were any conflicting registrations.  Had it done so, Petitioner would have been put 

on notice qh"TgurqpfgpvÓu"tgikuvtcvkqp0 

C. RgvkvkqpgtÓu"Abandonment of its Mark        
 

Petitioner argues that respondent cannot obtain summary judgment on the issue of 

abandonment because he did not plead this in his Answer.  Respondent does not argue that 

RgvkvkqpgtÓu"abandonment of its mark in 2006 is a ground for summary judgment on its own, but 

rather, that it is exkfgpeg"qh"RgvkvkqpgtÓs lack of continued, uninterrupted use, a necessary 

element to show priority.  ÐVq"guvcdnkuj"qypgtujkr"qh"c"octm."vjg"rtkqt"wugt"owuv"guvcdnkuj"pqv"

only that at some date in the past it used the mark, but that such use has continued to the 

rtgugpv0Ñ  2 McCarthy on Trademarks and Unfair Competition § 16:9 (4th ed. 2010).  ÐVhe party 

claiming common law priority bears the burden to show continuing use0Ñ""Spin Master, Ltd. v. 

Zobmondo Entertainment, LLC, 944 F.Supp.2d 830, 852 (C.D.Cal. 2012).  Moreover, since 

ÐRgvkvkqpgt"ku pqv"qdlgevkpi"cpf"ykujgu"kpuvgcf"vq"tgurqpf"vq"vjg"cnngicvkqp"qh"cdcpfqpogpv.Ñ 

(Reply and Opposition at p. 12) its contention that this issue must not be considered in summary 

judgment should be deemed waived.   

Kp"qtfgt"vq"tgdwv"TgurqpfgpvÓu"ctiwogpv that there is no admissible evidence that 

Petitioner used the NUTRILIFE mark between March 2006 and July 2011, Petitioner now 

attaches a self-serving sworn declaration attesting to the continuous use of the mark.  

Additionally, as Exhibits to the declaration, Petitioner proffered several invoices for sales that 

allegedly took place during the years 2007 through 2011.  These invoices were not produced as 

rctv"qh"RgvkvkqpgtÓu"ocpfcvqt{"kpkvkcn"fkuenquwtgu"qt"with its responses to discovery requests.  

TgurqpfgpvÓu"Kpvgttqicvqt{"Pwodgt"32"tgswktgf"Rgvkvkqpgt"vq"Ð]f_guetkdg"cp{"fqewogpvu"

evidencing any use of the mark NutriLife in commerce between 2006 apf"42330Ñ""Coqpi"vjg"

documents described by Petitioner, it mentioned customer order forms, purchase contracts, and 

kpxqkegu"yjkej"Ðdgct"vjg"octmu0Ñ""Oqtgqxgt."kp"Tgswguv"hqt"Rtqfwevkqp"pwodgt"7."Tgurqpfgpv"

tgswguvgf"vjg"rtqfwevkqp"qh"Ðcnn"fqewogpvu"kfgpvkhkgf"kp"{qwt"cpuygt"vq"Kpvgttqicvqt{"Pq0"320Ñ""
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Petitioner responded: ÐSee Tgurqpug"vq"THR"30Ñ""See Exhibit 1, hereto.  In its response to 

Tgswguv"hqt"Rtqfwevkqp"3."Rgvkvkqpgt"kpfkecvgf"vjcv"ÐElectronic scans of a selection of order 

forms and invoices relied upon for commercial-use dates are provided.Ñ""Coqpi"vjg"gngevtqpke"

scans of order forms and invoices produced by Petitioner in its response to RFP 1, there were 

absolutely no documents showing sales between March 2006 and July 2011.  Thus, 

Respondent argued in its cross-oqvkqp"hqt"uwooct{"lwfiogpv"vjcv"RgvkvkqpgtÓu"wug"ycu"pqv"

continuous, but rather, that its use of the mark had been abandoned in 2006 and only resumed 

in late 2011.   

Petitioner now purports to introduce as evidence invoices of sales that allegedly took 

place between 2007 and 2010, but which had never been produced to Respondent, even 

though he specifically requested the production of such documents in its discovery requests.  

Therefore, because Petitioner decided to keep these invoices from Respondent, it should be 

rtgenwfgf"htqo"tgn{kpi"qp"vjgo"vq"eqpvtqxgtv"TgurqpfgpvÓu"ctiwogpv"qh"pqp-continuous use.  

RgvkvkqpgtÓu"qpn{"cvvgorv"vq"gzrnckp"vjg"pgyn{"rtqfwegf"kpxqkegu"ku"kvu"ctiwogpv that since 

discovery was limited to the issue of priority of use, its discovery record is lacking in the years 

following its first use of the NUTRILIFE mark.  This argument fails for two reasons.  First, as 

stated above, the applicable case law clearly holds that a party claiming priority of use must not 

only show that it began using the mark in commerce on some past date, but also, that it has 

continued to use the mark until the present without interruption.  See e.g. Spin Master, Ltd. v. 

Zobmondo Entertainment, LLC, 944 F.Supp.2d 830, 852 (C.D.Cal. 2012); see also 2 McCarthy 

on Trademarks and Unfair Competition § 16:9 (4th ed. 2010)0""Vjgtghqtg."RgvkvkqpgtÓu"dwtfgp"qh"

rtqqh"fwtkpi"fkueqxgt{"ycu"pqv"nkokvgf"vq"kvu"hktuv"wug"qh"vjg"octm0""Oqtgqxgt."RgvkvkqpgtÓu"

contention contradicts its own document production, which includes invoices showing sales in 

2011, 2012 and 2013, years after its alleged first use in 2002, yet, inexplicably, contains no 

invoices of sales between 2007 and 2010.  Ugeqpf."RgvkvkqpgtÓu"ctiwogpv"vjat it did not produce 

the newly-proffered invoices because discovery was limited to priority of use is of no avail 
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because Respondent specifically requested vjg"rtqfwevkqp"qh"fqewogpvu"gxkfgpekpi"RgvkvkqpgtÓu"

alleged use of the mark between 2006 and 2011.  Petitioner did not object to this interrogatory 

qp"vjg"itqwpf"vjcv"fkueqxgt{"ycu"nkokvgf"vq"rtkqtkv{"qh"wug."dwv"tcvjgt."kv"rtqxkfgf"ÐtgurqpukxgÑ"

documents0""Pgxgtvjgnguu."vjg"rwtrqtvgfn{"ÐtgurqpukxgÑ"fqewogpvu"fkf"pqv"kpenwfg"c"ukping"

invoice or order form corresponding to sales taking place between 2007 and 2010.  Therefore, 

Respondent respectfully requests that the Board disregard the newly produced invoices since 

they were knowingly kept from Respondent and Petitioner has failed to provide a satisfactory 

explanation for this contradiction.  See Orta-Castro v. Merck, 447 f.3d 105, 110 (1st Cir. 2006) 

*Eqphktokpi"fkuvtkev"eqwtvÓu"fgekukqp"vq"fkutgictf"chhkfavit submitted in support of opposition to 

motion for summary judgment which contradicted prior testimony and failed to provide a 

satisfactory explanation for the subsequent change in testimony).           

CONCLUSION 

 Petitioner has failed to establish continuous uninterrupted us of its mark sufficient to 

establish any common-law right of ownership. Therefore, Petitioner cannot claim that it is the 

senior user of the mark.  Additionally, Petitioner has failed to show that its purported prior and 

continuous use extends throughout the entire territory of the United States.  Thus, it has not met 

the burden of proof required by the applicable case law in order to show priority.  Moreover, 

Respondent adopted his own octm."ykvjqwv"mpqyngfig"qh"RgvkvkqpgtÓu"rtkqt"wug."cpf"fknkigpvn{"

sought the protection of the Lanham Act by applying for federal registration with the USPTO.  

Rgvkvkqpgt."cnvjqwij"qp"eqpuvtwevkxg"mpqyngfig"qh"TgurqpfgpvÓu"crrnkecvkqp."hciled to voice an 

opposition to his use of the NUTRALIFE mark, which it now argues was due to its mistaken 

dgnkgh"vjcv"jg"jcf"c"tgikuvgtgf"vtcfgoctm"cpf"fkf"pqv"mpqy"qh"TgurqpfgpvÓu"wug"qh"vjg"

NUTRALIFE mark.  RgvkvkqpgtÓu"enckou"ujqwnf"dg"rtgenwfgf"d{"vjg"doctrine of laches.  Finally, 

Respondent respectfully requests that the Board disregard the recently-proffered evidence, 

yjkej"ycu"mpqykpin{"mgrv"htqo"Tgurqpfgpv"wpvkn"vjg"hknkpi"qh"RgvkvkqpgtÓu"Tgrn{"cpf"Qrrqukvkqp0  

Finally, as established by the case law cited by Respondent, which has not been controverted 
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by Petitioner, the first holder of unrestricted federal rights should retain these rights to the 

maximum geographical extent.       

WHEREFORE, Tgurqpfgpv"tgurgevhwnn{"tgswguvu"vjcv"RgvkvkqpgtÓu"Oqvkqp"for Summary 

Judgment be denied and that its Cross-Motion for Summary Judgment be granted, dismissing 

RgvkvkqpgtÓu"ÐRgvkvkqp"vq"Ecpegn0Ñ 

RESPECTFULLY SUBMITTED. 

I hereby certify that this ÐTgurqpug"cpf"Etquu-Oqvkqp"hqt"Uwooct{"LwfiogpvÑ is being 

transmitted via the Electronic System for Trademark Trials and Appeals (ESTTA) on the PTOnet 

to the United States Patent and Trademark Office on the date shown below and that an exact 

copy is being noticed to all counsel of record.   

Respectfully submitted. 

 

Dated: March 5, 2014 McCONNELL VALDÉS  LLC  
Attorneys for Respondent Andrew Bert Foti 
P.O. Box 364225 
San Juan, PR 00936-4225 
Tel. (787) 250-5625 
Fax: (787) 759-2710 
 
By:   s/Roberto C. Quiñones-Rivera/  
Roberto C. Quiñones-Rivera 
Email: rcq@mcvpr.com 
 
By:   s/Isabel Torres Sastre/  
Isabel Torres Sastre 
Email: its@mcvpr.com 
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